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QUESTIONS PRESENTED 


In the opinion of the Appellant, the following questions are 
presented: 


1. Whether the trial court committed reversible error in 


denying the Appellant's timely moticn to dismiss court-appointed 


counsel? 
| 


2. Whether the trial court committed reversible error in 
| 
| 
failing to instruct Appellant of his right to proceed in propria persona? 
3. Whether the trial court erred in not excluding evidence of 


an extrajudicial identification made at a lineup at a time when Appellant 


was without counsel, and where the law enforcement process had shifted 
| 


from the investigatory to the accusatory, and the focus was on the Appellant? 


4. Whether the trial court committeed reversible error in failing 


to initiate consideration of severance on being advised that Appellant's 


co-defendant declined to testify. 


Statement of Points 


Facte of the Case 


Summary of Argument 


I. Failure to Dismiss Counsel 


Il. Right to Proceed in propria persona 


WI. Denial of Counsel 

IV. Severance 

V. Conclusion 
Argument 


I. Failure to Dismiss Counsel 


WT. Right t> Proceed in propria persona 
It. Demial of Counsel 


IV. Severance 


V. Conclusion 


TABLE OF CASES 


Adams v. ex rel. McCann, 317 U.S. 269, 87 Lied. 
268 (1942) 


Allen v. United States, 91 U.S. App. D.C. 197, 202 F.2¢ 
329 (1952) 


Brown v. United States, 105 U.S.App. D.C. 77, 
264 F.2d 363 (1959) 


Burstein v. United States, 178 F.2¢ 665 (9th Cir. ,1950) 
Butler v. United States, 317 F. 2d 249 (8th Cir. ,1963) 
Dearinger v. United States, 344 F.2d 309 (9th Cir. ,1965) 
Escobedo v. Lllinois, 378 U.S. 478, 12 Lied. 24 977 (1964) 
Fahey v. State of Connecticut, 375 U.S, 85, ll L.ed. 

2¢ 171 (1963) 
Gorin v. U.S., 313 F.2d 641 (2d Cir., 1963) 
Linden v. Dickson, 278 F.2d 755 (9th Cir. , 1960) 
Juelich v. United States, 342 F.2d 29 (5th Cir. , 1965) 
Johnson v. 2 -bst, 304 U.S. 458, 82 L. ed 1461 (1936) 


Kennedy v. United States, 19202 U.S. App. D.C.,353 
F. 2d 462 (1965) 


McGill v. United States, 121 U.S. App. D.C. 179, 
348 F.2d 791 (1965) 


Moore v. State of Michigan, 335 U.S. 155, 2 Lied. 
2a 167 (1957) 


Olmstead v. U.S., 19 F.2d 842 (9th Cir. , 1927) 


Plattner v. United States, 330 F.2d 271 (2d Cir., 1964) 


29 


11,14, 15,18, :7 
14 

1,14 

11,14 

at, 22,23; 22, 
25,26 

28 

29 

ya 

‘7 

13 


20, 22, 23, 2%, 
25 


14 


Robinson v. United States, 93 U.S. App. D.C., 347, 
210 F.2d 29 (1954) 


Sanchez v. United States, 311 F.2d 327 (9th Cir., 1962) 


Stewart v. Unitee States, 94 U.S. App. D.C. 293, 214 F.2d 
B79 (1954) | 


United States v. Denno, 355 F.2d 733 (2d Cir. , 1966) 20, 23, 24, 25, 


27 


United States v. Dennis, 183 F.2d 201 (2d Cir. , 1950) | li 
| 


United States ex rel. Hyde v. McMann, 263 F.2d 940 
(2d Cir. ,1959) 


United States v. Gutterman, 147 F.2d 540 
(2a Cir., 1945) 


United States v. Guerrnr, 334 F.2¢€ 139 (2d Cir. , 1964) 
United States v. Hall, 126 F. Supp. 620 (D.C. D. C.1955) 
United States v. Mitchell, 137 F.2d 1006 (2d Cir. 1943) 10,12,17,18 


United States v. Paccione, 224 F.2d 801 (@d Cir. ,1955) 11,14 


Williams v. United States, 120 U.S. spp. D.C., 244, 353) 
F.2d 462 (1965) | 20, 21, 23 


STATUTES AND RULES INVOLVED 


52 (b) Federal Rules cf Criminal Procedure 


Statement of Paints 


The trial judge committed reversible error in denying Appellant 
| 


Motions of October 2, 1964, and June 15, 15965, tc dismiss court- 
| 


appointed counsel. 


The Motion itself cannct be construed solely as requesting new 
counsel and must be considered from the standpoint that Appellant 
may have wished to conduct his own defense cr had cbtained a means 


of securing his own attorney. | 


The trial judge failed to properly inform himself of Appellant's 


reasons for dissatisfaction. | 


Dismissal of counsel at an early stage of the proceedings, which 
does not delay the judicial proceedings and is requested in good faith 
| 


by defendant, should have been granted and failure tc dp so is 


| 
reversible error. 


Criminal defendants have a Constitutional right to proc¢ed in 


| 
propria persona. When the trial judge became aware cf defendant's 
| 


| 
dissatisfaction with his court-appointed atterney, he should have ad- 
vised defendant of this right. Failure tc do sc was inherently prejudicial 
| 


to the defendant and constituted reversible error. 


VI, Admission of evidence obtained in an extrajudicial identification 


| 
procedure where Appellant was without counsel, the law enforce- 


ment process has shifted from the investivatory to the accusatory -- 


and the focus was on the Appellant, violated his right te the assistance 


of counsel under the Sixth Amendment. 


The trial court had a duty to initiate consideration of Severance 
upon learning that Appellant's co-defendant would not testify asa 
| 


witness for the Appellant. 


With regard to Point VI, Appellant desires the Court/to read 


the following pages of the Reporter's Transcript: Tr. 92-139; 144-218. 
| 


JURISDICTIONAL STATEMENT 


| 

| 

| 

| 

| 
Appellant was convicted in the United States District Court 

| 


for the District of Columbia pursuant to 22 D.C. Cede, Secs. 2403 

and 2901. On July 6, 1965, judgement of conviction was antebes and Ap- 
pellant was sentenced from seven (7) to twenty-one (21) years for second 
degree murder and from three (3) to nine (9) years for robbery. The 
sentences were to runconcurrently. Notice of appeal was filed on 
August 6, 1965, and Appellant was granted leave to proceed in forma 


pauperis. The jurisdiction of this Court is invoked pursuant 


U.S.C. § 1291. 


Facts of the Case 


Appellant was accused, along with co-defendant, Joseph Hooper, 


of killing Frederick Sedgwick by stabbing him in the chest with a knife. 


A three count indictment charged the defendants with murder while perpetrat- 
| 
ing robbery, murder and robbery. 


The Government's testimony showed that twoNegro males approached 


Alan L. Schinn and Frederick Sedgwick, the deceased, at approximately 
| 
11:15 p.m. on July 3, 1964, at the intersection of $th and East Capitol 


| 
Streets. One of the assailants placed a knife in Schinn's side and ordered 
| 
him to walk some distance away from the interscction. The) man then re- 
| 


moved Schinn's wallet and ordered him to return to the before-mentioned 


interesection. 


As they approached the southwest corner of the interesection they 
| 


| 
observed that Sedgwick and the other assailant were engaged in a fist fight 
| 
x 2 : (oes 
on the northeast corner of the interesection. Mr. Schinn testified that 


the man with the knife ran towards the fight with the apparent interest to 
aid his accomplice. He further testified that he ran after the man and 
joined the fight, but that he did not see the fatal knife blow. | Schinn was 
unable to make a positive identification of Cunningham es the man who 
robbed him and stabbed Sedgwick, although he did identify Cunningham's 


co-defendant. He explains: 


"I never got a good look at the man while 
the knife was being held in my side. I 
never did get a good look at the man." 
(Tes 127) 


Mr. James Tucker, 2 witness for the Government, testified that 
he observed a Negro and 2 white man fighting at the said intercsection 
and that he observed 2 Negro male run to the fight from the southwest 
corner of the said interesection. He further testified as follows: 

"Q, What happened next? 

"A, The first man to cross the street, the one without 

the beg, dashed into the fight, jumped at the 

white man that I had originally saw fighting who was 
Mr. Sedgwick - is that his name - jumped at Mr. 
Sedgwick. Iwas running towards them at that point. 
As I approached the man without the bag appeared to 


sock Mr. Sedgwick in the side. 


Will you show the jury the type of 'sock' as you said? 
You can use Me. 


First, he ran, rather jumped on his back, as I 
continued across the street, he turned and there 
w2s 2 motion like this as though he socked him 
in the heart, socked him in the lung cavity." 
(Tr. 151) 
Mr. Tucker then observed Sedgwick place his right hand on the 


left side and drop to a crouching position using his left armfor support. 


Mr. Tucker was unable to identify Cunningham as the man who made 


the socking type blow to Sedgwick's chest, although he was able to identify 


co-defendant Hooper. Tucker did testify that Cunningham was the same 7ize 
and build as the man he saw run across the street. Both Mr. Tucker and 
Schina testified that Officer Leroy W. Barnes was present during the affrav. 


er Ape 


Officer Barnes testified that while he was driving to the precinct, 
he noticed the fight between Sedgwick and Hooper. Officer Barnes positively 
| 
identified the Appellant as the Negro male who ran from one side of the 
intersection to join in the fight between Sedgwick and Hooper. He testified 
that he saw a knife in Appellant's right hand, but that he zid not sec the 


| 
actual stabbing. Officer Barnes' testimony shows that while the Appellant 


was crossing the intersection he made a U-turn in his car jand proceeded 2 
| 


short distance north on Sth Street to park his car and intercede in the fight. 
After Officer Barnes parked his car and interceded in the fight which 
f 
! 
| 
had by then moved some distance away from the intersection, he was able 
| 


| 

to make a second positive identification of the Appellant. He testified as 
| 
follows: | 
| 


"A. I saw the knife. And all four moved ata fast pace 
north on Sth Street, on the east side of the street. 
I made my U-turn and pulled up to try to get ahead 
of them and jumped out of the car and ran around a 
parked car to the block. As I was coming dround 
this car, I heard someone say 'Iam cut.' | 
At which time defendant Hooper, standing to my 
right, I grabbed hold of him, and I faced the 
defendant -- 


Now, waita minute. You faced a second man? 
| 
| 
I faced a second man, yes. 
! 


You were holding Hooper and facing a second man, 
is that correct? 


That is correct. 


How far were you from him at this point? 


Abcui the same distance that lam from you. 

Right now. 

Reouphly--not over five feet. 

Not over five feet? 

That is correct. 

Did you lock him in the face? 

Yes, I did. 

Do you see that man here in the court room today ? 
Yes, Ido. 

Will you stand around here and identify him? 


This defendant here (indicating), Mr. Cunningham, 
this defendant here. 


Is this the man with the knife who ran through the inter- 
section? 


That is correct. 


And this is the man you faced while holding Hooper? 


That is correct. 


MR. SMITH: May the record show the witness has 
identified the defendant Cunningham? 


THE COURT: Mr. Day, do you agree? 


MR. DAY: Dolagree that the defendant is Mr. 
Cunningham ? 


THE COURT: No, the person that has been identified 
in this court room. 


MR. DAY: Is Mr. Cunningham? 
THE COURT: Yes. 
MR. DAY: Yes, I do agree. 


THE COURT: The record will so reflect. 


BY MR, SMITH: 


Detective Barnes, at the point where you were 
standing five feet away from Cunningham, locking 
him square in the face, what happened then, from 
that peint on? 
He still had the knife in his hand. At that point 
Mr. Schinn ran into me, knocking me back. He 
spun around. Mr. Cunningham spun around and ran 
south on Sth Street, and then he ran east on Capital - 
east on East Capitol. That is the last I saw of him." 
(Tr. 180) | 


| 
The next time Officer Barnes saw the /ppellant was in a lineup 


held at the police station after the Appellant had been arrested ona 


complaint and warrant charging him with murder. Officer Barnes posi- 


tively identified the Appellant at this lineup. 


The evidence shows that Appellant's name was known to the Officer 
| 
before the lineup. That the Appellant had requested counsel before the 
lineup, and that at the lineup Appellant was told to state his name and 


place a cap worn by the Assailant on his head before any other member of 


the lineup was so required. 


Appellant's defense was based on alibi witnesses and his testimeny 
that he was not present when the crime tcok place. He testified that at 


the time of the murder, he was in the company of Wilbert Hamm. Hamm 


corroborated this testimony. 


The Government introduced a statement given tc police by 
Hamm shortly after ‘the crime, in which Hamm stated that he did not 
see Cunningham until approximately 4:00 a.m., July 4, and that at that 
time Cunningham stated that he had been ina fight. Hamm denied these 
statements, although he did not deny giving a statement tc the police. He 
further testified that he was under the influence of drugs when he made the 
statement. 

Cunningham cfferec additional witnesses who placed him a substan- 
tial distance from the murder at about 8:30 p.m. and 10:00 p.m. 

On rebuttal the Government called Mrs. Snnie R. Hooper, mother 
of the defendant Hooper, who testified that she had known Cunningham for 
approximatcly six months. Mrs. Hooper stated that Cunningham came 
to her house sometime around 1:00 a.m, on July 4. She further testified 
to the events occurring at 1:00 a.m. as ficllows: 

"The Ceurt: In your testimeny before the jury, 
you may testify as to what the 
defendant Cunningham told you. 

Witness: Thet is richt. 


Court: But not any mention of your son Jo Jo. 
Do you understand that? 


Witness: Okay. 


Court: You can refer to it by 'another man!’ but 
not by name. 


Witness: All right. 


Court: Now, you may proceed. Bring in the jury. 
(The jury returned to the court room) 


= iG= 


By Mr. Smith: 


the point when the two first detectives left your 


house and you called Cunningham to come to you. 
De ycu remember thet? 


"Q, Mrs. Hooper, I want to direct your attention to 


Ss. 
Dia you tell Cunningham that the men was dea, 
Yes. 

Did you ask them what they had done? 
He said he ran. 


"d, He ran? 
| 


"A, Uh huh." (Tr. 549) 


Mrs. Hooper testified that Cunningham did not admit stabbing 


Sedgwick. | 
On f:ugust 28, 1964, Rutherford Day was appointed as attorney fer 
Appellant. On Octsber 2, 1964, Mr. Day filed 2 Motion requesting dis- 


missal of appointed counsel. In the suppcrting affidavit, Mr| Day state: 


that ''on September 25, 1564, this attcrney received in the mail an undate? 
| 
| 
| 


wished this attorney to represent him. . .'' The reason for seeking to 
| 

dismiss ccurt-appointed defense counsel was, accerding te counsel's 
| 


letter from the defendant herein indicating that the defendant nc longer 


Mction, that defendant felt that counsel did net believe him ahd thus defendant 
| 
| 

had no confidence in counsel. The Motion concluded "under the circum- 


stances, it would appear to be in the best interest of the defendant if a new 
| 


| 
attorney was appointed in whcm he would possibly be able to place his full 


-7- 


confidence. This is especially necessary in view of the seriousness 


of the charcses in this matter. '' 


The Moetioniwas denied October 8, 1964, in a hearing at which 


defeniant was present but for which there is no official transcript avail- 


able. 


On June 15, 1965, defendant's pro se cral motion fcr appcintment 


of new ccunsel was acain denied. The following colloquy tock place between 


the court and defendant. 


"The Ceurt: 


"The Defendant: 


"The Court: 


"The Defendant: 


"The Court: 


Now, you are Matthew C. Cunningham? 
Yes. 


You are charzed in Criminal No. 771-64 with the 
crime of first degree murder and robbery in 
three ccunt indictment. You were indicted on 
the 24th day of August, 1964. You were arraigned 
and pleaded not guilty on August 28, 1964, and 
then there is a long history with references 

tc examination for competency to stand trial, 
and you asked, of course, in the meantime that 
counsel be appointed to represent you and the 
Court appointed Mr. Day. Mr. Day is an able 
and experienced lawyer; and I understand now 
that you do net desire his services because he 
deesn't understand your situation or he won't 
cooperate with you. Is that right? 


That is right. 

Now, you asked the Court to appoint a lawyer to 
represent you and the Court has done that and 

the appointment stands and your trial is scheduled 


for the 2lst of June. 


Thank you very much." 
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no record of any further objection t> counsel by defendant. 


Summary of Arcsument 


Failure tc Dismiss Counsel 
It is the duty cf the trial court when, before trial, the 
defendant moves to dismiss court-appcinted counsel, to fully determine 
the reasons fur wantinz t> dismiss his court-appointed counsel and what 
actions A;-pellant planned to take regarding securing of counsel. 

B. The trial court committed reversible error in denying 
Appellant's Motion tc Dismiss court-app>inted counsel made October 2, 
1964, eight months before trial. 

C. The trial court committed reversible error in denying 
4ppellant's oral moticn to dismiss court-appointed ccunsel made June 15, 
1965. 

II. Right to Preceed in propria persona. 
The right to proceed propria persona is a Constitutional 


right for which no specific prejudice need be shown to obtain reversal. 


B. Failure to instruct defendant of his right tc proceed propria 


persona upon Appellant Motions of October 2, 1964 and June 15, 1965, was 
reversible error. 
UI. Denial of Counsel 
A. It was reversible errcr, violative of the Sixth Amendment, 
to admit testimony regarding an extrajudicial lineup wherein the law enforce- 
ment process had shifted from the investigatory to the accusatory -- the 


focus was on the Appellant, and he was without counsel. 


-Ja- 


IV. Severance 


4. The trial court committed reversible error in failing 
to initiate consideration of severance on being advised that Appellant's 
| 
co-defendant would not testify as a witness for the Appelient. 


| 
V. Coenclusicn 


é ; : : ee ; 
Because cf error in denying Appellant's motion to dismiss 
ying 
| 


counsel and lack of counsel at a critical stage cf the proceeding, Appellant 
| 


respectfully submits that this judgment of conviction should be reversed. 


Argument 


I. Failure to Dismiss Counsel 


A. It is the duty of the trial court when before trial the defendant 
moves to dismiss court-appointed counsel to fully determine 
Appellant's reasons for wanting to dismiss his court-appointed 
attorney and what actions Appellant planned to take regard- 
ing securing counsel. 

There were three alternatives open to Appellant if either of the 
two motions to dismiss counsel was granted: (1) employ personal counsel, 
(2) ask the Court to appoint another attorney, (3) proceed in propria 
persona. Whether Appellant favored any one of these or even considered 
them is unknown. 

Counsel suggested that it would have been in the defendant's best 
interest to replace him with another attorney, but there is no indication 
that this was what Appellant had in mind. 

In considering this motion then, it was incumbent upon the judge 
to give consideration to each of the three possible courses of action which 
Appellant could take and the effect of each upon the Appellant and upon 
the judicial proceedings. 

The importance of the attorney-client relationship in criminal 
proceedings, and the necessity for full cooperation in order for counsel 
to give his client adequate representation, required the Court to inquire 
fully into the reasons for Appellant dissatisfaction with his attorney. 


As Judge Frank expressed this point in U.S. v. Mitchell, 137 


F.2d 1006 (2d Cir., 1943) (Dissenting), where a defendant had requested, 
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during trial, that his court-appointed lawyer be dismissed: 


"That regard for fairness in trials, and particularly in 
criminal prosecutions, which is an inherent part of the 
administration of justice in a democracy, is not, I think, 
being adequately exercised when an ignorant defendant's 
ambiguous expression of his intentions are as strictly con- 
strued as if they were made by skilled counsel, especially 
in the absence of an opportunity on the defendant's poet to 
explain his intentions.'! 137 F. 2d at 1011-1012. 


The courts are wary of motions to dismiss counsel made by 


defendants during trial because of the tendency of defendants to use this 


tactic in bad faith to delay the trial and disrupt the proceedings. Sanchez v. 
| 

U.S., 311 F.2d 327 (9th Cir., 1962); U.S. ex rel. Hyde v. McMann, 263 

ss os spam emc| 


| 
F.2d 940 (2d Cir., 1959). 
Unlike most of the reported cases on the question of dismissal of 


appointed counsel, however, the request in this case was not made during 


trial, i.e.: (1) during presentation of defendant's case, Dearinger v. U.S., 


344 F.2d 309 (9th Cir., 1965); (2) during trial, Butler v. U.S. , 317 F.2d 


249 (8th Cir., 1963); (5) after the Government had presented its case, 


| 
Sanchez v. U.S., supra; (4) at the commencement of the trial, Brown v. 
| 
U.S., 105 U.S. App. D.C. 77, 264 F.2d 365 (1959); (5) as trial was to 
begin, U.S. v. Paccione, 224 F.2d 801 (2d Cir., 1955); (6) at the time for 
=~ oe ae 


| 
defendant's summation, U.S. v. Dennis, 163 F.2d 201 (2d Cir. , 1950), Aff 


341 U.S. 494, 95 L. ed. 1137 (1951), rehearing denied, 342| U.S. 842, 96 


L. ed. 636 (1951), and 355 U.S. 936, 2 Lied. 2d 419 (1958); (7) after the 


jury was sworn in and the trial was to begin, U.S. v. Gutterman, 147 
ae — 


F. 2d 540 (2d Cir., 1945); (8) during the trial after presentation of 


iT 


Government's case, U.S. v. Mitchell, supra. 

Appellant's motion was made 35 days after indictment by the grand 
jury and only 3l days after appointment of counsel. Over eight months 
were to pass before Appellant was to be brought to trial. It cannot 
reasonably be argued that granting of defendant's motion would have de- 
layed the trial. On the contrary, it is possible that dismissing counsel in 
whom Appellant had expressed no confidence would have expedited matters. 

The time of the motion removes the prima facia presumption that 
defendant was in bad faith and was only trying to delay the proceedings. 

In a criminal case, where the death sentence may be imposed, the judge 
must inquire fully into the differences between the court-appointed attorney 
and his client to determine if there is any reasonable basis for concluding 


that defendant's right to counsel may be prejudiced. 


The concepts of basic justice and fair regard for the rights of a 


defendant require iat least this much. It is not sufficient to take defendant's 


motion, as drawn by the attorney to whom he objects, on its face. Under- 
lying prejudice, conflict of interest, personality conflict and other reasons 
may be present which will go unarticulated by a defendant unschooled in 
his rights, but which will deprive him of the type of representation en- 
visioned by the Sixth Amendment. The degree and persistence of the 
judicial inquiry will be governed by the facts, but at the very minimum 
defendant and his attorney should be separately questioned, preferably 


out of the presence of each other because of the inherent dangers that the 
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| 
| 
| 
presence of the attorney will intimidate the defendant from speaking freely. 
| 
Although the crowded dockets and limited number of|judges makes 


| 
speed and efficiency an important consideration in criminal proceedings, 
| 
they cannot be allowed to interfere when questions of this nature are 
presented. Summary denial, not based upon an informal knowledge of the 


Situation, of motions to dismiss counsel when there are no outward 
| 


manifestations of bad faith may preclude defendant a fair consideration 
| 


of his case and is inherently detrimental to the fair administration of 
| 


justice. 
| 


B. The trial court committed reversible error in denying 
Appellant's motion to dismiss Appellant's court-appointed 
attorney made October 2, 1964, nine months before trial. 


In the normal client-attorney situation, the client has a right to 


dismiss his counsel if it does not delay the trial or prejudice the pro- 


secution. In Adams v. ex. rel. McCann, 317 U.S. 269, 87|L.ed. 268 
(1942), the Supreme Court stated that an accused has the constitutional 
| 


ee 
right to the assistance of counsel and the correlative right to dispense 


with a lawyer's help. 317 U.S. at 279, 87 Lied. 274. 


| 
In speaking of court-appointed attorneys for indigent defendants, 


the Supreme Court has stated that the constitutional right to counsel does 


not justify forcing counsel upon an accused who wants none.| Moore v. 


| 
State of Michigan, 355 U.S. 155, @ L.ed. 2d 167 (1957); Adam Sv. ex. rel. 


McCann, supra; Johnson v. Zerbst, 304 U.S. 458, 82 L. ed. 1461 (1936). 


Ses 


See also Linden v.' Dickson, 278 F.2d 755 (9th Cir., 1960) and Burstein v. 
U.S., 178 F.2d 665 (9th Cir., 1950). 

Congress recognized the necessity of replacing court-appointed 
counsel in the Criminal Justice Act of 1964. 18 U.S.C., §3006A(c) 
provides: ''The United States commissioner or the court may, in the 
interest of justice, substitute one appointed counsel for ancther at any 
stage of the proceeding." 

It is clear that defendant's right to dismiss counsel is subject to 
the sound discretion of the Court once the trial begins. Butler v. U-S., 
supra; Brownv. U.S., supra; U.S. v. Paccione, supra. Even where 


the motion is made only four (4) days before the trial is to start, the 


problems of delay may be sufficient to warrant denial. McGill v. U.S., 


121 U.S. App. D.C. 179, 348 F.2d 791 (1965). 

The rule as stated by the 9th Circuit seems to best balance the 
problem of delay and the protection of defendant's interest. That court 
stated in Dearinger v. U.S., supra: 


™) >. a motion to dismiss counsel should be denied if 
defendant's reasons are insubstantial in relation tc reason- 
ably anticipated delays or disruption of court proceedings; 
and, conversely, such 2 motion should be granted where im- 
portant interests of the defendant are at stake and there is no 
material danger that the processes of justice will be obstructed 
or abused. Leino v. U.S., 333 F.2d 154, 156 (10th Cir., 1964); 
United States v. Bentvena, 319 F.2d 916, 937-938 (2d Cir., 1963); 
Butler v. U.S., 317 F.2¢ 249, 258 (8th Cir., 1963); Sanchez 
v. U.S., 311 F.2d 327, 332-333 (9th Cir., 1963); Arellanes v. 
United States, 302 F.2d 603, 610 (9th Cir. , 1962); Reynolds v. 
United States, 267 F.2d 235 (9th Cir., 1959); Brown v. U.S. 
105 U.S. App. D.C. 77, 264 F.2d 363, 366 (1959); United States 
v. Gutterman, 147 F.2d 540, 542 (2d Cir. , 1945); United States 
v. Mitchell, 137 F.2d 1006, 1011 (éd Cir., 1943),'344 F.2d at 
3l-3iz. 

Py 


The probability of delay to a trial almost nine (9) months away by 
@ motion to dismiss counsel is negligible, and clearly is ingubstantial 
| 


; INezae 
when compared with the possible detriment to Appellant from being re- 
quired to work with an attorney in whom he had no confidence. 
| 
| 
C. The trial court committed reversible error in denying 
Appellant's cral motion to dismiss ccurt-appointed counsel 
made June 15, 1965. | 


This motion indicates that defendant was still dissatisfied with 


his attorney and wished him dismissed. The colloquy between the Court 


and Appellant shows that Appellant was not questioned as tcjhis reasons 


| 
for wanting his attorney dismissed but was simply told that Mr. Day would 


continue to serve as his attorney. | 


All the points made for reversal because of denial of the motion of 


October 2, 1964, are hereby incorporated. Although made two weeks 
| 


before trial, the proceeding would not have been delayed if the judge 
had instructed defendant of the alternatives available to him. 


The possibility of prejudice to the defendant from this situation is 


confidence. 


| 
| 

apparent. Appellant was forced to accept an attorney in whom he had no 
| 


Il, Right to Proceed in Propria Perscna 


A. The right to proceed in prepria persona is a constituticnal 
right for which no specific prejudice need be shown to 
obtain a reversal. 


| 
In Brown v. U.S., supra, it was argued on appeal that defendant's 
| 
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objection to his court-appointed attorney related to the trial judge 
through his counsel ". . . required the judge to inform him of his right 
to defend himself 0 he might clect to do so if he chose."' 105 U.S. App. 
D.C. at 79, 264 F.2d at 365. 

The court held: 

' Appellant's argument might have some validity if a defendant 

has a constitutional rieht to dispense with a lawyer and re- 

present himself. We find nothing in the Constitution which 

confers it, or from which a guarantee cf sucha right may be 

inferred. The truth is that the right is statutory in character, 

anc does nct rise te the dignity of cne conferred, and guaran- 

teed by the Constitution.’ (Footnote omitted.) 105 U.S. App. 

D.C. at 79, 267 F.2d at 365. 

The statute referred to in the court's opinion is 28 U.S.C. §1654, 
providing: 

"In all courts cf the United States the parties may plead and 

conduct their own cases personally or by counsel, as, by the 

rules of such courts, respectively, are permitted to manage 

ane conduct causes therein." 

In Plattner v. U.S., 330 F.2e6 271 (2d Cir., 1964), the 2d Circuit 
gave a thorough analysis of this question of a constitutional versus 2 
statutery right and the necessity of showing prejudice. 


The Court reviewed Section 35 of the Judiciary Act of 1789, 1 Stat. 


73, 92 (1789) which provided: "[t]hat in all the ccurts of the United States, 


the parties may plead and manage their own cases personally or by the 


assistance of such counsel cr attorneys at law as by the rules of the said 
court respectively shall be permitted to manage and conduct cases therein." 
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(Emphasis added.) The court considered this statute to give "more 
| 


elaborate expressicn" of the Sixth Amendment, proposed the day after the 
Judiciary Act was passed, and indicated that the consented right to 

counsel". . . was intended to include the right of setcnaanis in criminal 
cases to plead and manage their own cases personally." 330 F.2d at 274. 


The Court went on to hold: | 
| 
", . . the right to act prose... is a right arisingjocut of 

the Federal Constitution and not the mere product of legis- 
lation or judicial decision. Thus we would be required to 
remand the case, even if no prejudice tc Plattner were shown 
to have resulted from the refusal to permit him to a¢t pre se." 
(Footnotes omitted. ) iieke “alah 


In U.S. v. Guerra, 334 F.2d 139 (2d Cir., 1964), the 2d Circuit 
claborated on its rationale regarding the lack of need to show prejudice: 
"In Plattner, where prejudice was founc, we upheld the con- 
stitutional right of a criminal defendant to conduct and manage 
his own cage pro se, if he sc desired. In such a cage, just 
as where counsel has been denied at trial, an insistence that 
a Acfendant establish the extent of prejudice which he has 
suffered would obviously be futile; it is patently impossible to 
devine the precise steps which a defendant acting Pro se, or, 
conversely, a treincd attorney, might have taken, hed he been 
given the cpportunity. Where a constitutional right has been 
abridged in such cases, we will accordingly not stop, to speculate 
as to the prejudice which might have resulted."334 F.2d at 146, n.4 


See also Juelich v. U.S., 342 F.2d 29, 31 (5th Cir., 1965). 
a er | 
B. Failure to instruct defendant of his right to proceed in propria 
persone upon Appellant's mctions to dismiss counsel of 
October 2, 1964, and June 15, 1965, was reversible error. 
| 


point, U.S. 


The 2d Circuit in two frequently cited cases, on this 


v. Mitchell, supra, and U.S. v. Gutterman, supra, held that a request 


during trial to dismiss counsel was not a request to act in propria 
persona. Judge Frank dissented in beth cf those cases contending that the 
jucge lacked the right to insist the defendant ccntinue to have the case 
conducted by a lawyer with whom he was cissatisfied. He concluded in 
U.S. v. Mitchell, supra: 

"The relation of lawyer and clicnt is almost as intimete as 

that of husband and wife; most states permit a dissclution of 

merital relations, and I know of ne case in the Federal 

Courts hclding that dissoluticn of the other relation is not 

allowable as a matter of course. 137 F.2d at 1012." 

The 2d Circuit has recently reccnsidered its stand on this matter, 
ane in U.S. v. Plattner, supra, the court made the following ruling: 

"Accordingly, in all cases cf this type, no matter how the 

indigent or other defendant may phrase his prayer for action 

by the Court, it is incumbent upon the presiding judge . . . 

te explain to the defendant: that he has a choice between 

defense by a lawyer and defense pro se... that he may, if 

he elects te do sco, waive his right to a lawyer and ccnduct 

and manage his defense himself." 330 F.2d at 276. 

This would seem te be the better rule. A defendant who is 
involved in a centreversy where he could Icse his life should net be re- 
quired to assert his rights with the preciseness cf an attorney. Cften he 
will have little or no idea of what rights he has or what his alternatives 
of action are. He m2y well prefer to represent himself, for 2 number of 


reasons, then to continue with an attorney with whom he is dissatisfied, 


if this chcice is made known to him. 


In the Brown casc, the court held that since appellant did not 
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expressly asscrt his right to conduct his own defense, it was not an issue 


con appeal, and defendant cculd not ccntend that the right was denied him. 


The position takcn in Brown scems tc be an unnecessarily 
restrictive cne. It would be but a small burden cn the eourd to instruct the 
| 
defendant whe is net satisfied with his court-appointed attorney that he 
has the right to conduct his own trial if defendant would vetoes: As 


Judge Bazelon stated in his dissent in Brown v. U.S. supra; 


" . . . when it appeared before the trial started that/zppelant 
wished to dispense with his appointed lewyer, it was/ incumbent 
on the judge to advise appellant cf his right tc proceed in 
propria persona and cf the disadvantages cf such a cuurse. 
This information would have been essential for an intelligent 
and binding election whether to retain the lawyer or conduct 
his own Cefense!!105 U.S. App. D.C. at 84, 264 F. 2e at 370. 


Ill, Denial of Counsel 
It was reversible error,violative of Appellant's constitutional 
rights, to admit testimony regarding an extrajudicial lineup 
whercin the law enforcement process had shifted from the 
investigatory to the accusatory - the focus was on the 
Appellant, and he was without counsel. 
The question is raised under the claim of plain error, there having 


been no objection at trial. Rule 52(b), Fed. Rul. Crim. Proc. See for 


support: Kennedy v. United States of America, 19202 U.S. App. D:.s:; 


353 F. 2d 462 (1965); Williams v. United States of America, 120 U.S. 


App. D.C. 244, 345 F.2d 733 (1965). 

Contentions similar to the one being raised here have been made to 

this Court in the cases of Kennedy v. U.S. supra, and Williams v. U.S., 

upra. The Court of Appeals for the 2d Circuit recently considered the 
question in U.S. Vv. Denno, 355 F.2d 733 (2¢€ Cir., 1966). The convictions 
were affirmed in cach case. 

The question then is whether the beforc mentioned cases are con- 
trolling in the question here on appeal. A review of the facts and holdings 
in those cases follows: 

In Kennedy v. U.S., supra, the police were summoned to in- 
vestigate 2 possible robbery in a residential area. Upon their arrival, 
they found the defendant being forcibly restrained by two men who told the 
officers they had heard screams from 2 house and then saw two men run 
out, one of whom, the defendant, was seized. The defendant was thereupon 


taken to the house where the screams were heard and promptly identified 


=20= 


by the victims. At this time, the defendant was not placed in a lineup, but 


brought before the victims alone. The defendant was convicted of house- 
| 

breaking. | 

| 

On appeal, the defendant contended that Escobedo v.|llinois, 378 


U.S. 478, 12 L.ed.2d 977 (1964) required exclusion of the identification 


evidence since the defendant was without counsel when the identification was 
Counsel for the defendant reasoned that at the time of the identi- 


fication the police process had begun to focus on a particular suspect - the 
| 
defendant - and that the confrontation was a critical stage in the course of 
| 
events. Therefore, the defendant was entitled to counsel. | 


The case of Williams v. U.S., supra, presents a similar factual 


situation as that in Kennedy. In Williams a rental office was robbec at 


| 
approximately 12:30 P.M. In their investigation at the scene of the robbery, 


| 
police found a loan payment book belonging to the defendant's mother. 


Later that afternoon the police questioned the defendant's mother ance were 
| 
told that she had given the loan book to her son, the defendant, the day 


| 
before. The defendant arrived home 2 short time later and|was taken to 


police headquarters for investigaticn. While nc warrant was obtained by 


police at this time, the defendant was undoubtedly under arrest for in- 
vestigative purposes, | 
In the evening of the same day the defendant was placed in a lineup 
and identified by employees cf the bank. He was arraigned on probable 
cause the following day. 


As in Kennedy, counsel for the defendant contended on appeal that 
the police investigation had begun to focus and that the lineup was a critical 
stage in the proceeding. Thus,defendant wes entitled to counsel. 

Now, turning to the hcldings of these two cases, the court in 
Kennedy said: 


"An accused has ne right to be viewed in a lineup rather than 
singly. To’ be sure 2 lawycr cn the scene might have asked 

the police to assemble a lineup before arranging a confrontation. 
But the chances thet the officers would have acquiesced in such 
2 course - which would have impeded a further speedy search of 
the neighborhcod had the victims exonerated the Appellant - are 
speculative at best. At that stage police, not suspects, must 
be in control. '' 19202 U.S. App. D.C. 8. 


The ccurt at length expesed the fallacy in counsel's argument. 


This is, Escobedo’ does not confer right cf counsel merely when the police 


process has begun to focus on 2 particular suspect, the defendant, and the 
particular proceeding is 2 critical stage in the course of events. Rather, 
as saic by the Supreme Court in Escobedo: 


"Nothing we have said today affects the powers of the police to 
investigate 'an unsolved crime,! Spano v. New York, 360 U.S. 
315, 327 (Stewart, J., concurring), by gathering information 
from witnesses and by other 'proper investigative efforts’. 
Haynes v. Washington, 373 U.S. 503, 519. We hold only that 
when the process shifts from investigatory to accusatory - 
when its focus is on the accused and its purpose is to elicit a 
confession - our adversary system begins to operate, and 
under the circumstances here,the accused must be permitted 
to consult with his lawyer.'' 378 U.S. 492. 


Moreover, the court said that even if the defendant was entitled to 
counsel at the lineup thcre was no constitutional right which he could have 
asserted to prevent the police from conducting the lineup in the manner 


which was followed. 


| 
| 

Turning to the decision in Williams, supra, a case decided shortly 
RA aes ESE i aed St 


‘ : ; cual 
before the Kennedy casc, this Court ina per curiam opinion held that there 
pda | pach ph eae LS j 


ved: : i : ee ‘ 
were ne Supreme Court decisicns in point, and that an identificaticn prior 
| 
te indictment does not result in any ceprivation tc the accused. 
| 


Now, it is critical to the instant case to cbserve thet! in both of 


| 
these cases the law enfcrcement process was in the investigatory stage. 


| 
In each, the police were detaining suspects to determine whether thcy were 
| 


involved in the crime. Thus, assuming that e right could exist in a lincup 
| 


procedure under Escobedc, that right would nct have come inte being 


because the law enforcement process had not shifted to the accusatory, it 


| 
remained investigatory. Sec Judge Friendly's dissenting opinion in U.S. 
= 


v. Denno, supra. 


| 
| 
| 
In the instant case, the Appellant was arrested and bocked on a 
| 


warrant and complaint charging him with the murder. The identification 
of him by Officer Barnes at the scene of the crime, as revealed by that 


officer's testimony, leaves no doubt that the police thought they had their 


man, After the Appellant was arrested it is nct reasonable ito argue that 


criminal prosecution had not begun, or that the lineup was held merely to 


avoid possible detention of an innocent man. Indeed, the very manner in 


which it was conducted would indicate the police were not cedncerned about 


identifying the Appellant. Yet the circumstances of the case, where twe 
| 

eyewitnesses were unable to identify the Appellant, and their testimony of 
| 


| 
the assailant's action during the crime was such that identification must have 
| 


been extremely difficult, made the lineup a critical stage in the case. 
| 
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In regard to the lineup identification, it is important to note that 
Appellant's name was known to Officer Barnes before the lineup. At the 
lincup Appellant was told tc state his name end place a cap worn by the 

¢ any other member of the lincup was so 
required. Under these circumstances, the value of the lincup as an 
identification procedure may have been severely limited. 

The facts in the instant case are mure in line with those in U.S. 
v. Denno, supra. In considering the Escobedo claim in Kennedy, this 
Court distinguished the Denno case and said: 

"Since the facts here thus dc not squarely present the issue, 

we do net consider whether an Escobedo cleim may ever 

validly rest on use of evidence derived from absence of advice 

of counsel concerning requests an accused might have made 

ef police rather than rights he cculd have insisted on. See 


Judge Friendly's cpinion in United States ex.rel. Stovall v. 
Denne, " 19202 U.S. App. D.C. 8. 


Briefly, in Denno, the police arrested the ecefendant and seized 


certain items which positively linked him to the crime. The defendant 
was arraigned thd follewing day on a detective's warrant on the basis of the 
items seized by the police. 

At the arraignment the defendant requested an opportunity to 
secure counsel and the court ccntinued the proceedings for that purpose. 
During this interval the pclice brought the defendant before the victim 
without a lineup and he was identified. 

Counsel for the defendant contended, among other things, that the 
defendant was entitled to counsel at the identification procedure. The 
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court rejected the contention by saying: 


"Again adverting to the opinion in Kennedy, supra, counsel 

ccule net have prevented the hospital room identification because 
lan accused has no right tc be viewed in 2 lineup rather than 
singly.' Herc, as in Kennedy, counsel could not pace altered 

the course ef events! as te identification, and since/nc onfessicn 
or ‘any other evidence respecting which ccunsel could near 
rightfully advised Appellant to refuse to yield' was obtained, there 
was no deprivation of Sixth Amendment rights." 355 F Fe 2a'739: 


It will be seen, however, that the court did not recognize, as this 


Court did, that the Kennedy case presented a claim based on the right of 
counsel in the investigatory stage of the law enforcement process. This 


distinction was pcinted out in Judge Friendly's dissent in Denne: 
~~ _ 


"It is beyond dispute that the preliminary hearing was part of 
a'criminal prosecution', that Stovall had become ain ‘accused’, 
and that he was thus entitled 'to have the assistance of counsel 
for his defense'. Hamilton v. State of Alabame, 368 WS. 525 

82 S.Ct. 157, 7 L.ed. 2d 114 (1961); White v. Maryland, 373 
U.S. 59, 83 S.Ct. 1050, 10 Led. 193 (1963). This! distinguished 
Kennedy v. United States, 353 F.2d 462 (D.C. Cir, 1965), and 
other cases of icentification during the investigative stage, cn 
which the majerity rely." 355 F.2d 743. | 


| 
| 
Now, it is quite truce that in Dennc the defendant had been 
| 
arraigned, although there was no hearing at that time, or before the 
| 
| 
identification. However, this fact affords nc meaningful distinction to the 


present case, particularly in light cf the facts and holding |in Esccbedo. 
| 

The fact still remains that when the Appellant was placed in a lineup in 
| 


the instant case he was, fer all practical purpeses, an acdused. In 
| 


addition, there can be no doubt that the lineup was a critical stage in 
| 


the criminal proceeding. 


Under Excobedo, the Appellant would clea:ly have been entitlec 
to counsel if the police purpose had been te obtain a confession. As it was, 
the police purpese was to sccure evidence which would assure conviction 

Appellant. 

The holding in Esccbedo was specifically addressed to testimonial 
compulsion. But the principle was that an accused is entitled to be placed 
on as nearly an equal footing with the police as is possible. The principle 
2pplies te the instant case. 

There is a positive danger in the type of lineup that was conducted 
in this case. The purpose of the lineup was to determine whether Officer 
Barnes' identification at the scene of the crime was accurate. To 
cetermine this the officer should have been put to the test of distinguishi«» 
the Appcllant from other individuals bearing some resemblance to him. 
Here, all the cfficer was required to do was tc say yes or no. ‘Thus, 
because the Appcllant was immediately singled cut, a situation was creates 
where the cfficer may have relied on his earlier identification at the 
scene of the crime without closely scrutinizing the Appellant. 

It would not seem to serve any purpose tc contend that the danger 
involved in the identification was less important to the criminal pro- 
ceeding than the danger involvec in a case where a coerced confession 


is sbtained. Either a false identification, or a coerced confession, is 


sufficient to convict. Why then, should counsel be mandatory to assist 
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| 
| 
an accused when the police are seeking a confession, but not when an 


identification procedure is being conducted? | 
| 


One distinction that has been made is that even if counsel had been 


| 
present at the lineup in the instant case, there wag nothing) he could have 


done to change the course of the proceedings because none /of the 


Appellant's constitutional rights were viclated. This argument completely 
overlooks the services that counsel could have rendered the Appellant. 


Ccunsel could have requested the police to ccnduct the lineup in such a 


manner that the focus would not have been on the Appellant. As said by 
| 


Judge Friendly in the Denno case: 


"He might have persuaded the prosecuter, in the state's own 
interest, if not to forego the hospital identificaticn, at least 

to assure conditions better designed to avcid suggestion. He 
might have persuaded the judge to direct that Stovall be 
immediately sent to and then kept in jail pending trial, or be 
put before Mrs. Behrendt only under fair conditions such as 

a lineup, or be accompanied by counsel who might question her 
* * *, Or, as alast resort, he might have advised Stovall tc 
refuse to go, or tc remain silent if taken by force. i 355 F.2d 
744, | 


There is ancther argument which has consistently been made 
against the right of an accused tc the assistance of cecase! in an 
identification procedure. That is, that the pelice must net be hampered 
while investigating crimes. This argument, while beth valid and 


| 
necessary to effective lew cnforcement, applics only to these instances 
| 


where the police are in pursuit of, or investigating a suspect. It ceases 
| 


to have validity when applied to the facts cf this case. 
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Lastly, it has been argued against the contention made here, 
that the methcd of the identification merely gces to the weight of the 
evidence. This argument, of course, assumes that cross-examination 


at trial and the jury's deliberation will correct any deficiency in an 


identificaticn procedure. The assumption is based on pure speculation ane 


rust fail when it is seen that an accused has a constitutional right tc the 
2ssistance of ccunsel at an identification procedure. 

The Supreme Court has said in no uncertain terms that the 
2cmission cf unconstituticnally obtained evidence requires reversal of a 
confiction if there is ''a reasonable possibility that the evidence com- 

lained of might have contributed to the conviction, '' Fahy v. State of 
Connecticut , 375 U.S. 85, 86-87, 11 Lied. 171, 173 (1963). 

In a case where a defendant is arrested on a complaint and warrant 
charging him with murder, and where identification is the critical 
question involved, no right purpose will ever be served by allowing law 
enfcrcement officials tu conduct a less than scrupulously fair identification 
process. Nor will any such process ever be stopped unless a defendant 


is afforded the right te counsel. 


IV. Severance 


A. The trial court committed reversible error in failing to 
initiate consideration of severance on being advised that 
Appellant's co-defendant would not testify as a witness 
for the Appellant. | 


| 
Appellant contends that he has been prejudiced by the failure of the 


trial court to initiate a severance when it was learned that Hooper would 
not testify, It is recognized that this Court has held that a motion for 


severance is addressed to the trial court's discretion, subjiect to review 
only for clear abuse. Robinson v. U.S., 93 U.S. App. D. ¢. 347, 210 


F.2d 29 (1954); Stewart v. U.S., 94 U.S. App. D.C. 293, 214 F.2d 879 


(1954). In addition, it is incumbent upon counsel to make ajstrong showing 


of prejudice. U.S. v. Hall,126, F.Supp. 620 (D.C. D.C., 1955). 


In Allen v. U.S., 91 U.S. App. D.C. 197, 202 F.2d/329 (1952), 
| 
this Court considered whether a motion was properly denied where it was 


claimed that the defenses of the co-defendants were inconsistent. The 
| 


Court held that the motions were properly denied where the claimed in- 


consistency was not pointed out in Court, | 


More recently, the Court of Appeals for the 2d Cirduit considered 


an argument for severance on the grounds that it would have permitted co- 
defendants to testify for the appellant. The court affirmed the trial court's 
denial of the motion. Gorin v. U.S., 313 F.2d 641 (2d Cir. | 1963). The 

| 
same result was reached in Olmstead v. U.S., 19 F.2d 842 (9th Cir. ,1927). 


| 
Notwithstanding the apparent thrust of these precedents, this 
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Court is urged to evaluate this case on the particular circumstances 
involved. Cunningham has at all times denied that he is the party re- 
sponsible for the crime of which he stood accused. Two eyewitnesses 
(Shinn and Tucker) failed to identify him. Hooper knew who his companion 
could have corroborated Cunningham's denial. 
is suggested that the failure to use this line of thought as 2 
asis for initiating scverance was 2 clear abuse of discretion. 
V. Conclusion 


Because of error in denying Appellant's motion to dismiss counsel 


and lack of ccunsel at 2 critical stege of the proceeding, Appellant 


respectfully submits that this jucgment of conviction should be reversed, 


Respectfully submitted, 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions 
are presented: 

1. Did the District Court abuse its discretion in refus- 
ing to dismiss assigned counsel either 5 weeks before the 
scheduled trial or 14 days before the trial, after counsel 
had prepared the case, where there was no indication of 
lack of conscientious legal representation, when re-assign- 
ment would have involved further lengthy delay of this 
two-defendant case, and where the only reason for seeking 
the dismissal was appellant’s impression that counsel did 
not personally believe all of appellant’s factual representa- 
tions? Assuming error, is the requisite prejudice shown 
in the face of a record which reveals effective, diligent 
representation resulting in partial acquittal? 

2. Is the right to proceed in propria persona in issue 
where a defendant in a compex capital case, who previ- 
ously requested appointment of counsel, moves to dismiss 
his assigned attorney and have another attorney assigned, 
but does not give any pre-trial, trial, or post-trial indica- 
tion of a desire to proceed in propria persona? Assuming 
the right is in issue, did the court abuse its discre- 
tion by not allowing an unqualified layman to proceed 
pro se in a two-defendant, three-count-indictment, complex 
capital case? Assuming the trial judge abused his discre- 
tion, would reversal be in order where the record negates 
prejudice? 

8. Did the trial court err, on the Escobedo grounds that 
appellant was without counsel, in allowing into evidence 
unobjected-to testimony concerning an extrajudicial iden- 
tification of appellant at a police line-up? 

4. May appellant assign as error the trial court’s fail- 
ure to grant a severance of defendants when he neither 
requested severance nor articulated reasons why he felt a 
severance should be granted? Assuming the trial judge 
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should be required to initiate such a question, did he abuse 
his discretion in not initiating severance simply because 
appellant’s defense was alibi and appellant’s co-defendant 
invoked his privilege not to testify, especially where any 
possibility of prejudice is highly speculative? 
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Counterstatement of the case o..c.cccccceccsceesseeseseeceescoes 
Constitutional provision, statute, and rules involved .. earatakes 
Summary of argument 

Argument: 


I. The District Court did not abuse its discretion in 
denying seater: motions to dismiss eel 
counsel . sbuspesdedeshivs hea 


The trial court did not commit reversible error be- 
cause he did not inform appellant that he had a 
right to proceed in propria persona . 


Absence of Denial .... 
Lack of Abuse 
Lack of Prejudice 


There was no error in regard to the introduction 
of evidence concerning the line-up identification of 
appellant 


The trial court did not err in failing to sua sponte 
initiate a severance because appellant’s co-defendant 
did not testify 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,648 


MATTHEW CUNNINGHAM, APPELLANT 
On 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On the night of July 3, 1964, Frederick Sedgwick and 
Alan Shinn were accosted by two men, later identified as 
Matthew Cunningham (appellant) and Joseph Hopper. 
During the robbery that ensued, Sedgwick was fatally 
stabbed. 

The crime resulted in a three count indictment. The 
first count charged appellant and Hopper with felony- 
murder; the second charged both defendants with premedi- 
tated murder; the third charged the two defendants with 
the robbery of a wallet from Shinn. Appellant filed a mo- 


(1) 
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tion to proceed in forma pauperis and, upon motion by 
appellant. separate counsel was appointed by the court. 
(Order of August 27, 1964). On October 2, 1964, as- 
signed counsel for appellant filed a written motion asking 
that. at appellant’s request, he be dismissed from the case; 
he attached his affidavit, an affidavit of an office associate, 
and the letter from appellant which occasioned the mo- 
tion. The motion was denied on October 8, 1964.1. The 
matter of dismissal of assigned counsel was renewed on 
June 15, 1965, 14 days before trial was scheduled to begin; 
the court, after addressing appellant, personally informed 
appellant that the assignment was to stand (6/15/65 Tr. 
31. After the original motion to dismiss was denied, ap- 
pellant was examined for mental competency upon coun- 
sel’s motion and found competent. Trial of appellant and 
Hooper eventually began on June 29, 1965, and lasted 5 
days, Appellant was represented by his assigned counsel, 
and there was cooperation between counsel and client (Tr. 
84, 344). Counsel was also assisted by a law student 
supplied by Legal Aid (Tr. 54). After extensive testi- 
mony and lengthly discussions by counsel over the instruc- 
tions, the case went to the jury with a choice of 14 ver- 
dicts as to each defendant (see Verdict Form). 

The jury found Hooper guilty of assault and robbery.* 
Appellant was found guilty of second degree murder 
(under count 2) and of robbery (count 3); he was ac- 
quitted of felonyv-murder (count 1). Subsequently, appel- 
lant was sentenced to imprisonment for 7 to 21 years on 
the second degree murder conviction and 3 to 9 years on 
the robbery conviction, the sentences to run concurrently. 


: The transcript of this hearing is available (compare Brief for 
Appellant, p. 8). Appellee has ordered the transcript from the 
reporter and the transcript will be transmitted to this Court. 


2“Tr.” refers to the transcript of the trial. 


3 Hooper. a juvenile, appealed his conviction and his case was re- 
manded to the District Court for proceedings in accordance with 
this Court’s opinion in Black v. United States. See order of Janu- 
ary 19, 1965, D. C. Cir. No. 19,649. 
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A timely appeal was noted,* appellant was granted per- 
mission to proceed in forma pauperis, and appellate coun- 
sel was appointed. Counsel, however, subsequently 
moved to withdraw after a study of the record; this mo- 
tion was granted and new counsel appointed by this Court. 
New counsel likewise moved to withdraw after a study of 
the record. By order of June 29, 1966, this motion was 
denied and the Court recommended three questions for 
counsel’s consideration, noting that the listing was not 
meant to suggest even presumptive merit in the questions. 
Appellant’s brief advances argument on the three sug- 
gested issues. 


Evidence at Trial 


The evidence at trial showed that at approximately 
11:15 p.m. on the Friday night of July 3, 1964, Alan Shinn 
and Frederick Sedgwick were returning to their home at 
18—9th Street, N.E. after attending a movie (Tr. 93, 94, 
124, 125, 129; see also 188). At the intersection of 9th 
and East Capitol Streets the two were approached from 
behind by two men (Tr. 96-97) (later identified as ap- 
pellant and Hooper). One man (later identified as appel- 
lant) had a knife; placing it against Shinn’s side, the 
assailant ordered Shinn to walk back in the direction from 
which Shinn had come and directed him not to turn around 
(Tr. 96-97, 99, 100, 101, 121). (Shinn judged the knife 
blade to be 5 or 6 inches long (Tr. 121).) The second 
assailant, who had no knife, detained Sedgwick, and the 
evidence is uncontradicted that this man was defendant 
Hooper (Tr. 97, 108, 126, 127, 130-31, 148, 175, 208-10). 
As Shinn obeyed the knife-point orders, he noticed that 
Hooper and Sedgwick were fighting (Tr. 97). Shinn was 
ordered to keep calm and not to do anything; when he and 
his assailant reached a tree down the street, the assailant, 
knife still lodged against Shinn’s side, removed Shinn’s 


+The appeal was noted on August 6, 1965. The judgment and 
commitment were entered July 30. 1966. Compare Brief for Ap- 
pellant, “Jurisdictional Statement”. 
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wallet (Tr. 98-99) and then ordered Shinn to again re- 
verse direction and walk with him (Tr. 101). In the 
meantime, Sedgwick, an F.B.1. employee (Tr. 93), was 
resisting Hooper and apparently retreating (Tr. 213); 
the fight carried Hooper and Sedgwick across the street 
from Shinn and his assailant (Tr. 102, 110, 126, 132, 147, 
151, 174-75, 178, 213). 

At this juncture, two other witnesses happened onto the 
scene, One was James Tucker, then a Marine, who was 
walking near the intersection (Tr. 144-46) ; the other was 
Metropolitan Police Detective Leroy Barnes, who was driv- 
ing to work (Tr. 172-73). 

‘As Shinn and his knife-wielding abductor walked back 
toward Hooper and Sedgwick, Shinn’s assailant, knife still 
in hand, broke into a run toward Sedgwick and Hooper 
(Tr. 101, 102, 103, 119, 121, 180). Shinn followed his 
assailant (Tr. 103, 121-22, 151). 

Detective Barnes saw the man who had held Shinn at 
knife-point run up with a knife (Tr. 180) and Tucker, 
the passer-by, saw the running man jump on Sedgwick 
(Ty, 152). Tucker saw the man go through a motion 
which appeared to be a “sock” to Sedgwick’s lung cavity 
or heart area (Tr. 152). Detective Barnes heard some- 
body ery, “I’m cut” (Tr. 180-81). Sedgwick fell to one 
side, his hand on his left side, but he nevertheless man- 
aged to move north on 9th Street (Tr. 153) and made it 
to his nearby home (Tr. 112-113, 115, 203-04). Sedgwick 
died that night of what medical examination revealed 
was a five-inch-deep stab wound (Tr. 252, 258, 265). 

At the scene of the altercation Hooper was apprehended 
and held by Detective Barnes (Tr. 155, 181, 196). Barnes 
also held his gun on Hooper’s cohort who was standing, 
still clutching the knife, face-to-face with the detective, a 
bare five feet away (Tr. 181, 182, 184, 196). Shinn, how- 
ever, accidentally bumped into the detective and the knife 
wielder fled (with Shinn in unsuccessful pursuit) and es- 
eaped (Tr. 11-12, 182, 184, 196). 

The intersection involved was clear (Tr. 198) and De- 
tective Barnes, a veteran of 20 years on the police force 
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(Tr, 216), faced the knife holder for perhaps 20 seconds 
and got a good look at his face (Tr. 197, 199). He was 
able to unequivocally identify the knife carrier as appel- 
lant Cunningham (Tr. 181, 199, 215-16). Tucker testified 
that appellant was the same size and build as the knife 
carrier (Tr. 157). Shinn testified that because of the 
distraction caused by the knife he was unable to positively 
identify appellant (Tr. 113). The Government also intro- 
duced evidence concerning a cap found near the scene of 
the stabbing (Tr. 185). Detective Barnes testified that 
appellant was wearing a cap during the melee but was not 
wearing it when he fled; he testified that the recovered 
cap looked like the one appellant was wearing (Tr. 186. 
187). Hooper’s mother, called in rebuttal by the Govern- 
ment, testified that the cap belonged to appellant and she 
had seen it on him at her house (Tr. 534). A close friend 
of appellant’s likewise testified that the found cap looked 
like the one appellant was wearing late on the night of 
the crime (Tr. 235). Moreover, Tucker and Detective 
Barnes testified that appellant appeared to be wearing 
khaki or light colored pants at the scene (Tr. 158, 167, 
191). When arrested, appellant had a cut on his knuckle 
(Tr. 285) and was wearing khaki pants which had human 
blood of an undeterminable type on them (Tr. 284, 303- 
04).° The Government produced Lawrence Staton, a friend 
of both Hooper and appellant (Tr. 219, 229). Staton tes- 
tified that as of 9:00 or 10:00 p.m. of the night of the 
crime appellant and Hooper were together (Tr. 225-27). 

Hooper elected not to take the stand. Appellant, how- 
ever, testified and advanced the defense of alibi, claiming 
that he was with a friend, Wilbert Hamm, at the time of 


5 Appellant claimed that these were not the pants he was wearing 
on the night the crime occurred; he asserted that he changed pants 
on the night after the crime. On that evening he met a man on 
the street, he said, who he knew by sight but who was not a friend 
of his and whose name he did not know. He went into this per- 
son’s house, changed out of the pants he had been wearing on the 
night of the crime, changed into the khaki pants he was wearing 
when arrested, and left his other pants at that house. He no longer 
wanted them, he testified, because they were dirty. (Tr. 457-59.) 
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the killing and robbery. He testified to the time of televi- 
sion programs the two were watching two years before the 
trial, and mentioned the names of the shows and even the 
channel (Tr. 408-10). Hamm, who gave his permanent 
residence address as “District Jail” (Tr. 346), was seem- 
ingly appellant’s principal additional witness and testi- 
fied in support of appellant’s alibi. Hamm stated that on 
the night of the crime appellant, who he had not seen in 
over 215 years, wandered into his home between 9:30 and 
11:00 p.m. (Tr. 347-52). The two talked, went out for 
cigarettes about midnight, and returned to sleep at 
Hamm’s (Tr. 349-50, 353). Appellant, so this version 
went, finally left Hamm’s house the next day (Saturday) 
(Tr. 365). Hamm was impeached by a prior inconsistent 
signed statement in which he had earlier stated that ap- 
pellant had not come to his house until about 4:00 a.m. on 
the Saturday morning following the Friday night killing 
(Tr. 368, 380). 

In rebuttal to portions of appellant’s evidence, the Gov- 
ernment called defendant Hooper’s sister and mother. It 
was their testimony that appellant came to the Hooper’s 
front porch around 12:00 midnight or 1:00 a.m. on the 
night of the murder (Tr. 519-21, 531). When two police 
officers pulled up, appellant left (Tr. 522). After these 
officers talked to Hooper’s mother and departed, appellant 
reappeared (Tr. 526, 539). Hooper’s mother called to 
appellant (Tr. 539). In the conversation which followed, 
upon hearing that Sedgwick had died, appellant told Hoop- 
er’s mother that he had run and he thought his companion 
had run, too (Tr. 550). When two more police officers 
arrived to talk with Mrs. Hooper, appellant again dis- 
appeared (Tr. 550-51). 

After instructions by the court, including the possibility 
of second degree murder or simple assault under the pre- 
meditated murder charge of count 2 (Tr. 751-54), the 
case was submitted to the jury. 


fs 


CONSTITUTIONAL PROVISION, STATUTE, 
AND RULES INVOLVED 


The Sixth Amendment to the Constitution of the United 
States provides, in pertinent part: 


In all criminal prosecutions, the accused shall enjoy 
the right . . . to have the assistance of counsel for 
his defense. 


Title 28, Section 1654 of the United States Code pro- 
vides: 


In all courts of the United States the parties may 
plead and conduct their own cases personally or by 
counsel as, by the rules of such courts, respectively, 
are permitted to manage and conduct causes therein. 


Rule 8, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


(b) Joinder of Defendants. Two or more defendants 
may be charged in the same indictment or informa- 
tion if they are alleged to have participated in the 
same act or transaction or in the same series of acts 
or transactions constituting an offense or offenses. 
Such defendants may be charged in one or more 
counts together or separately and all of the defend- 
ants need not be charged in each count. 


Rule 14, Federal Rules of Criminal Procedure, as con- 
stituted at the time of the trial of this case, provided: 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend- 
ants in an indictment or information or by such 
joinder for trial together, the court may order an 
election or separate trials of counts, grant a sever- 
ance of defendants or provide whatever other relief 
justice requires. 


Rule 44, Federal Rules of Criminal Procedure, as con- 
stituted at the time of the trial of this case, provided: 


If the defendant appears in court without counsel, 
the court shall advise him of his right to counsel and 
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assign counsel to represent him at every stage of the 
proceeding unless he elects to proceed without counsel 
or is able to obtain counsel. 


SUMMARY OF ARGUMENT 


I 


The trial court properly denied appellant’s motions to 
dismiss appointed counsel, the first of which was argued 
just five weeks before the scheduled trial of this capital 
ease and the second only 14 days before trial. The only 
reason for seeking the dismissal was appellant’s impression 
that counsel did not personally believe appellant’s story 
to the degree appellant wanted him to believe. Whether 
or not this impression was correct, personal belief by 
counsel in a defendant’s guilt or innocence is not the 
standard by which the dismissal of assigned counsel should 
be decided. It was well within the District Court’s recog- 
nized wide discretion to deny the motion. There was no 
lack of diligence or capability on the part of counsel and 
once trial began appellant voiced no complaint with the 
intensity of counsel’s affective representation, with which 
he collaborated. Furthermore, the record is entirely devoid 
of any prejudice, a prerequisite to overturning the District 
Court’s discretion. 

II 


Nor was there reversible error in regard to appellant’s 
right to proceed in propria persona. The right is not in 
issue where, as here, the right was never invoked. Sec- 
ondly, even if the right were in issue, the District Court 
did not abuse its discretion by its inaction in not al- 
lowing appellant, an unqualified, 22 year old layman to 
proceed in propria persona through this complicated, 5- 
day, 2-defendant, 14-possibility-verdict, capital case. Fi- 
nally, even assuming error, the prejudice required before 
reversal is warranted is totally lacking; on the contrary, 
the record negates prejudice and affirmatively shows sub- 
stantial benefit. 
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Ill 


Appellant’s effort to win reversal under Escobedo—be- 
cause there was testimony concerning an identification at 
a line-up and appellant had no counsel to “assist” him at 
that line-up—is disposed of by decisions of this and other 
courts directly contrary to his position. There was no tes- 
timonial compulsion and no denial of any right to counsel. 


IV 


The argument that the conviction must be overturned 
because appellant was tried jointly with his co-defendant 
is likewise without merit. Appellant did not move for a 
severance, a failing which this Court has fequently found 
to bar appellate action. Nor, of course, did appellant make 
clear to the trial court his new-found reason for a sever- 
ance—that his co-defendant did not testify. The trial court 
has wide discretion in the matter of severance and this 
Court has been loath to find an abuse of discretion when 
the discretion has not been invoked. Furthermore, even 
assuming that the trial judge should be held to have acted 
on the matter, the reason for severance advanced here is 
one which is within the trial court’s discretion to accept 
or reject. Finally, there is not an iota of the strong show- 
ing of the non-speculative prejudice necessary to overturn 
the discretion vested in the trial court. Here there is no 
indication that Hooper anymore would have waived his 
self-incrimination privilege in a separate trial than in this 
trial; nor is there anything to suggest that appellant’s co- 
defendant would have corroborated his alibi. 


ARGUMENT 


I. The District Court did not abuse its discretion in 
denying appellant’s motions to dismiss appointed 
counsel. 


(Trial Tr. 83-84; 10/8/64 Tr. 2-3; 6/15/65 Tr. 1-3) 


Upon appellant’s request, counsel was appointed to rep- 
resent him in the District Court by order signed August 
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27, 1964. On September 29, 1964, appellant wrote counsel 
teling him that his mother had relayed to appellant a con- 
versation related by one of appellant’s witnesses (Ronald 
Sullivan) ; appellant told counsel he no longer wanted that 
attomey to represent him. (See letter attached to, and 
filed with, motion of 10/2 64, Record.) Accordingly, ap- 
pointed counsel filed a motion on October 2, 1964 in which 
he requested that the court dismiss him as counsel and 
appoint new counsel. To his motion counsel attached his 
own affidavit and that of an office associate (who was also 
working on the case) concerning their investigation of ap- 
pellant’s story through the Legal Aid Agency. The affi- 
davit. coupled with appellant’s letter, set out in detail for 
the District Court the reason for appellant’s dissatisfac- 
tion with counsel: in appellant’s eyes, counsel apparently 
did not believe appellant’s story with the fervor appellant 
desired.* 

The mozion was heard on October 8, 1964—approxi- 
mately just 5 weeks before the trial of this complicated 
capital case was then scheduled to begin.’ What transpired 
at that hearing (during which counsel and appellant were 
present and spoke), along with the information contained 
in the motion and affidavits, sufficiently informed the 
judge of the reason for appellant’s dissatisfaction with 


® The affidavit indicated that counsel had interviewed appellant 
and his co-defendant and, after receiving the results of a complete 
Legal Aid Agency investigation of appellant’s witnesses, counsel 
wrote appellant informing him of what had been accomplished. He 
requested that appellant submit any further facts which he might 
have recalled since the date of their initial interview and sug- 
gested that appellant might wish to correct any information he had 
previously given. In the course of the investigation Ronald Sulli- 
van (who testified at trial) was interviewed and apparently formed 
the opinion that the attorney did not believe the story related to 
him concerning appellant’s whereabouts at certain times. Sullivan 
talked to appellant’s mother, who in turn conveyed this impression 
to appellant. 


7 Trial was then scheduled to begin the week of November 16. 
1964. (See entry of 8/28/64 on District Court jacket. Record.) 
(Compare Brief for Annellant, p. 12, which states that 8 months 
were to pass before trial.) 
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counsel.* So informed, the District Court was in a posi- 
tion to act on the motion and was vested with wide dis- 
cretion in doing so. See Brown v. United States, 105 U.S. 
App. D.C. 77, 264 F.2d 363 (en banc) (prevailing opin- 
ion; concurring opinion; dissenting opinion), cert. denied, 
360 U.S. 911 (1959). The court’s denial of the motion 
was within the legitimate bounds of its discretion. 

There was (and is) no evidence that counsel ever failed 
or refused to cooperate with appellant in his defense. (The 
evidence is to the contrary (see Tr. 84).) There is no 
indication that counsel ever suggested to appellant that he 
would not call the witnesses involved. (On the contrary, 
he called appellant’s witnesses, including Sullivan, and 
elicited testimony in support of appellant’s defense (Tr. 
346, 393, 486, 494).) Thus, appellant’s reason for seeking 
dismissal approaches the characterization that, in his 
mind, counsel was not sufficiently optimistic about the 
case.® The reason advanced by appellant was not adequate 
to warrant dismissal of appointed counsel. Brown v. United 
States, supra (prevailing opinion and concurring opin- 
ion) ; United States v. Gutterman, 147 F.2d 540 (2d Cir. 
1945) (L. Hand, Clark, JJ); United States v. Mitchell, 
137 F.2d 1006, 1010 (2d Cir. 1943) (L. Hand, A. Hand, 
JJ); opinion adhered to on rehearing, 188 F.2d 831 
(1943), cert. denied, 321 U.S. 794 (1944). Especially is 
this true since counsel had already fully investigated the 
facts and there was absolutely no indication that he would 
not conscientiously represent appellant. As the District 
Court summed it up when counsel argued his motion, “He 
[appellant] is entitled to due process under the law and 


8 At the hearing appellant, although offered the opportunity, re- 
fused to add anything substantive to what counsel had said. 
(10/8/64 Tr. 3.) 


® Appellant seemingly continues to persist in the erroneous belief 
that he must have counsel who is optimistic about his case, no mat- 
ter what the evidence or the issues. See undated Letter to Chief 
Judge Bazelon, File of the Clerk of the Court. 
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you do not have to make an act of faith in everything he 
tells you.” (10 8 64 Tr. 3.) See CANON 5, CANONS OF 
PROFESSIONAL ETHICS. 

Not once at trial did appellant complain about counsel’s 
representation. In fact, the record graphically reveals that 
counsel was diligent, persistent, and capable in his defense 
of appellant and his rights, both before and during trial. 
Counsel raised every reasonable objection to the Govern- 
ment’s case and repeatedly argued for rulings advanta- 
geous to his client. In spite of the strong case against 
appellant, counsel insisted that all appellant’s potential wit- 
nesses be interviewed, recognizing his duty to bolster his 
client’s alibi to whatever ethical and possible extent.’? In 
fact. counsel produced appellant’s witnesses and conscien- 
tiously examined them, bringing out testimony favorable 
to appellant. (Nor is it to be ignored that counsel won for 
appellant acquittal on the felony-murder count and also on 
the first degree murder charge.) The record likewise shows 
that counsel cooperated with appellant, raising issues ap- 
pellant thought should be raised (Tr. 84). Indeed, such 
acceptance of the effective aid provided by counsel may 
be thought to indicate an abandonment of appellant’s pre- 
trial, initial complaint. See Brown v. United States, supra 
at 81, 264 F.2d at 367 (prevailing opinion) ; United 
States v. Mitchell, supra, on rehearing, 188 F.2d at 831-32. 
The possibility of waiver is buttressed by appellant’s fail- 
ure to list his attorney’s representation as a complaint in 
his forma pauperis petition in this Court. 

Accordingly, in view of the fact that appellant’s reason 
for seeking dismissal was inadequate, that appellant’s mo- 
tion came only 5 weeks before this complex trial was sched- 
uled to begin and after his appointed attorney had thor- 
oughly investigated and prepared the case, and in view of 
all the other circumstances discussed above, the District 
Court acted well within its discretion in denying appel- 
lant’s motion of October 2, 1964. A fortiori is this true of 
the court’s action in again refusing to dismiss counsel 
when the matter was again raised on June 15, 1965—14 


20 See counsel’s affidavit attached to motion of October 2, 1964. 
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days before trial was to begin (6 15/65 Tr. 2-3). This was 
at a time when bad faith may well have been involved 
and when delay would have been inevitable. See McGill 
v. United States, 121 U.S. App. D.C. 179, 348 F.2d 791 
(1965) ; United States v. Paccione, 224 F.2d 801 (2d Cir.), 
cert. denied, 350 U.S. 896 (1955). 

Furthermore, even assuming an abuse of discretion, the 
record is absolutely barren of any suggestion of the preju- 
dice requisite for reversal. See McGill v. United States, 
supra at 183, 348 F.2d at 795; Brown v. United States, 
supra at 81, 264 F.2d at 367; cases cited infra p, 19. 


Il. The trial court did not commit reversible error be- 
cause he did not inform appellant that he had a 
right to proceed in propria persona. 


(Trial Tr. 83-84; 404, 465; 10/8/64 Tr. 2-3; 
6/15/65 Tr. 2-3) 


Appellant contends that it was error for the trial court 
not to inform him of his right to proceed without counsel 
in this capital case. (There is no indication that appellant 
did not know of this right.) There is no question that 
there exists a right to proceed without counsel,’ although 


See 28 U.S.C. $1654 (1964); Fep. R. Crim. P. 44: Price v. 
Johnson, 334 U.S. 266, 285 (1948); Carter v. Illinois, 329 U.S. 173, 
174 (1946); Adams v. United States ex rel, McCann, 317 U.S. 269, 
279 (1942); Brown v. United States, 105 U.S. App. D.C. 77, 264 
F.2d 363 (en banc), cert. denied, 360 U.S. 911 (1959): Dearinger 
Vv. United States, 344 F.2d 309, 311 (9th Cir. 1965); United States 
V. Plattner, 330 F.2d 271 (2d Cir, 1964): Butler v. United States, 
317 F.2d 249 (8th Cir. 1963): Sanchez v. United States, 311 F.2d 
327 (9th Cir. 1962), cert. denied, 373 U.S. 949 (1963) ; Reynolds V. 
United States, 267 F.2d 235, 236 (9th Cir. 1959); McKenna V. 
Ellis, 263 F.2d 35, 41 (5th Cir. 1959); Duke v. United States, 255 
F.2d 721, 724 (9th Cir.), cert. denied, 357 U.S. 920 (1958) : United 
States v, Private Brands, Inc., 250 F.2d 554 (2d Cir. 1957), cert. 
denicd, 355 U.S. 957 (1958): Egan v. Teets, 251 F.2d 571, 576 n. 
12 (9th Cir. 1957); Swope v. McDonald, 173 F.2d 852 (9th Cir. en 
banc), cert. denied, 337 U.S. 960 (1949); Dorsey V. Gill, 80 U.S. 
App. D.C. 9, 27, 148 F.2d 857, 875, cert. denied, 325 U.S. 890 
(1945); United States v. Gutterman, 147 F.2d 540 (2d Cir. 1947); 
United States Vv. Mitchell, 137 F.2d 1006 (2d Cir. 1943), opinion 
adhered to on rehearing, 188 F.2d 831 (1943), cert. denied, 321 
U.S. 794 (1944); 17 A.L.R. 266; 77 A.L.R. 2d 1233. 
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there is considerable diversity among courts over the na- 
ture and extent of the right. ** In any event, however, 
here there was no impingement on that right and there was 
no reversible error. 


Absence of Denial 


This record actually presents no issue of whether there 
was a denial of the right to proceed in propria persona 
since, after requesting counsel, there was no request by 
appellant that he be allowed to proceed pro se. Where a 
defendant fails to assert a desire to conduct his own de- 
fense he cannot successfully contend that the right was 
denied him. Brown v. United States, 105 U.S. App. D.C. 
77, 79-80, 264 F.2d 363, 365-66 (en banc) [prevailing 
opinion and concurring opinion (by implication) ], cert. 
denied, 360 U.S. 911 (1959) ; see Swope v. McDonald, 173 
F.2d 852, 854 n. 2 (9th Cir. en banc) (petitioner would 
have been entitled to proceed pro se but no request), cert. 
denied, 337 U.S. 960 (1949); United States v. Gutter- 


man, 147 F.2d 540, 542 (2d Cir. 1945) (L. Hand, A. Hand, 
JJ.) (to call right into issue defendant must make re 
quest); United States v. Mitchell, 187 F.2d 1006 (2d 


22 The prevailing opinion in Brown v. United States, 105 U.S. 
App. D.C. 77, 79, 264 F.2d 363, 365 (en banc). cert. denied, 360 
911 (1959). concluded that the right was statutory in nature (18 
U.S.C. $1654). Accord, Butler v. United States, 317 F.2d 249, 
258 (8th Cir. 1963). See also Dearinger v. United States, 344 F.2d 
309, 311 n. 2. (9th Cir. 1965) (noting controversy); Juelick Vv. 
United States, 342 F.2d 29 (5th Cir. 1965) (noting controversy 
but avoiding issue); Reynolds v. United States, 267 F.2d 235, 236 
(9th Cir. 1959) (relying solely on statute); Duke v. United States, 
255 F.2d 721, 724 (9th Cir.), cert. denied, 357 U.S. 920 (1958) (re- 
lying solely on statute): Egan v. Teets, 251 F.2d 571, 578 n. 12 
(9th Cir. 1957) (federal defendant has right to defend self “by 
virtue of statute’). 

To the effect that the right is a constitutional one, see United 
States v, Plattner, 330 F.2d 271, 273-74 (2d Cir. 1964). See also 
McKenna V. Ellis, 263 F.2d 35, 41 (5th Cir. 1959) (would be a 
denial of due process to refuse to permit state defendant, sui juris 
and mentally competent, to defend self). 


13In United States v. Plattner, 330 F.2d 271, 277 (2d Cir. 1964). 
a different panel of the court indicated that the trial court should 


a) 


Cir. 1943) (L. Hand, Clark, JJ.), opinion adhered to on 
rehearing, 188 F.2d 831 (1948) (right to proceed in 
propria persona not in issue where no showing that de- 
fendant was trying to exercise that right), cert. denied, 
321 US. 794 (1944) 34 ef. Barkan v. United States, 305 
F.2d 774, 778 (7th Cir.) (no error in failing to inform 
defendant of right to two counsel under 18 U.S.C. § 3005, 
and right not in issue without request), cert. denied, 371 
U.S. 915 (1962); United States v. Morris, 277 F.2d 927 
(3d Cir, 1960), affirming 178 F. Supp. E.D. Pa, 1959) 
(same), cert. denied, 368 U.S. 848 (1960); Crum v. 
Hunter, 151 F.2d 359 (10th Cir. 1945) ( same), cert. de- 
nied, 328 U.S. 850 (1946). See also McGill v. United 
States, 121 U.S. App. D.C. 179, 348 F.2d 791 (1965) 
(implication that no denial of right where no request, 
since appellant not informed of right to proceed pro sé) 
United States v. Curtiss, 330 F.2d 278, 280 (2d Cir. 1964) 
(erroneous to let defendant try own case without clear 
cut indication he wished to do so); Sanchez v. United 
States, 311 F.2d 327, 333 (9th Cir. 1962) (contrasting 
request to change counsel with request to proceed pro sé) 
(no “indication” that appellant wished to proceed pro 
se).* (To appellee’s knowledge, no federal case has re- 


advise the defendant of his pro se rights; there was a request. The 
court noted that it believed nothing was said in conflict with Gut- 
terman, but if there was, the Plattner panel “disagreed” with Gut- 
terman. See also McGill V. United States, 121 U.S. App. D.C. 179, 
183, 348 F.2d 791, 795 (1965) (noting the request in Plattner). 


14 See ibid., the Plattner panel also reaching the same conclusion 
as to Mitchell. 


15 And see the practice of this Court, illustrated by the instant 
case. So far as the record shows, appellate counsel was appointed 
for appellant without advising appellant of his right to conduct his 
appeal in propria persona, at least through the brief stage (see 
Price V. Johnson, 334 U.S. 266 (1948).) The order was entered 
(and apparently is, as a practice) when no request was made to pro- 
ceed pro se and there was merely an application to proceed with- 
out prepayment of costs. The Court’s order reads, “The court be- 
ing satisfied after appropriate inquiry that the above appellant is 
financially unable to obtain counsel and said appellant not having 
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versed a conviction in the absence of a request.**) 

A request for dismissal of counsel. like that made here, 
is not equivalent to a request to proceed in propria per- 
sona, United States v. Gutterman, supra; United States 
v. Mitchell, supra. See also Swope v. McDonald, supra. In 
fact, the October 1964 motion on behalf of appellant seek- 
ing to dismiss counsel specifically requested that “some 
other member of the Bar be appointed in . . . [counsel’s] 
place”. Even in listing his grievances with the trial in 
his forma pauperis motion in this Court, appellant did not 
in any way suggest that he had desired to proceed pro se 
in the trial court (or even that counsel should have been 
dismissed). Cf. McGill v. United States, supra at 188, 
348 F.2d at 795. 

There is a second reason why this record may not pre- 
sent the issue whether appellant was denied the right to 
proceed in propria persona. It appears that to some un- 
known degree appellant actually participated in the con- 
duct of his defense (see Tr. 83-84) and thus any claim 
that he was denied the right to proceed pro se would not 
be borne out by the record. Cf. (Frank) Young v. United 
States, 105 U.S. App. D.C. 415, 267 F.2d 692 (1959). 


waived appointment of counsel, It is ordered... .” The initiative 
to waive counsel and proceed pro se is placed on the appellant. 
Compare Fed. R. Crim. P. 44 and 18 U.S.C. $3006A(b). 


16Tn United States v. Plattner, 330 F.2d 271 (2d Cir. 1964), a 
panel of the Second Circuit decided a case in which a request had 
been made and the court concluded that the trial court should ad- 
vise a defendant of his right to proceed pro se. For affirmances of 
judgments in spite of the lack of such advise, see United States V. 
Gutterman, supra note 11; United States v. Mitchell, supra note 11. 
The dissenting opinions of Bazelon, C.J.. and Washington, J., 
Brown v. United States, supra note 11, took the position that in 
the trial court should have instructed that defendant of his right 
to proceed pro se. However, a majority of the Court refused to join 
in that view, 

18 U.S.C. § 3006A(b), which (along with 18 U.S.C. § 3005) con- 
tains the advise to be given in a case such as this, does not pro- 
vide for advice that the defendant may proceed pro se. The ad- 
vice it requires is that the defendant be told he has a right to 
counsel. 
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Lack of Abuse 


Even putting aside the absence of a request to proceed 
in propria persona and assuming the right was in issue, 
there was no abuse of discretion, Whatever the pre- 
cise contours of the right to proceed in propria persona, 
all courts have agreed that the right is not absolute but 
is, rather, subject to a wide discretion in the trial court. 
Brown v. United States, supra (prevailing opinion and 
concurring opinion); Butler v. United States, 317 F.2d 
249, 258 (Sth Cir.), cert. denied, 875 U.S. 838 (1963) ; 
Sanchez v. United States, 311 F.2d 327, 333 (9th Cir. 
1962): United States v. Private Brands, Inc., 250 F.2d 
554, 557 (2d Cir. 1957) ; United States v. Foster, 9 F.R.D. 
367 (S.D.N.Y. 1949) (Medina, J.,); see (Frank) Young 
vy. United States, 105 U.S. App. D.C. 415, 418, 267 F.2d 
692, 695 (1959) (concurring opinion) ; Dorsey v. Gill, 80 
U.S. App. D.C. 9, 27, 148 F.2d 857, 875 (1945) (accused, 
“swith considered approval of the court”, may proceed pro 
se), cert. denied, 325 U.S. 890 (1945); Dearinger v. 
United States, 344 F.2d 309 (9th Cir. 1965). See also 
Price v. Johnson, 334 U.S. 266 (1948). 

Here the District Court judge knew the reason why ap- 
pellant wanted to dismiss appointed counsel. The reason 
was contained in appellant’s letter and explained in detail 
by counsel. The reason given was inadequate to require 
discharge of counsel. It has often been emphasized that 
counsel’s personal belief in his client’s defense is beside 
the point; counsel’s task is to present appellant’s case in 
the best possible light and to insure a fair trial. 

Furthermore, in a case such as this, it might well be 
thought that to have allowed appellant to have proceeded 
pro se might have amounted to plain error. Cf. (Frank) 
Young v. United States, swpra (concurring opinion). At 
time of trial appellant was only 21 years old (Tr. 404, 
464) and unemployed (see Tr. 465); his past experience 
included only jobs as a bus boy, dishwasher, truck loader 
and painter (Tr. 405). The forthcoming trial was a capi- 
tal case. It involved a three count indictment; several 
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mental competency motions were filed. The trial involved 
co-defendants and it was to last 5 days eventually, cover- 
ing nearly 800 pages of transcript and finally going to 
the jury with a charge encompassing the possibility of 14 
verdicts. The indictment which was before the court from 
the initiation of the proceedings against appellant in- 
formed the District Court that one of the counts dealt 
with the complex, and to a layman probably puzzling, con- 
cept of felony murder. A second count dealt with pre 
meditated murder, a concept unquestionably complex. At 
this late stage of the development of the right to counsel, 
climaxing in the Gideon ** premise that laymen are not 
capable of defending themselves in criminal cases, it would 
appear that in the circumstances of this case the District 
Court would have been well within his “very wide discre- 
tion” ** in rejecting even an express request by appellant 
to proceed in propria persona. There was no abuse in 
not initiating such representation. 

Not only might appellant not have met with counsel’s 
success in avoiding a verdict of first degree murder (in 
spite of the Government’s evidence) and felony murder 
(in spite of the conviction for robbery), but the disruptive 
effect on the processes of the court and the possibility of 
associative prejudice to co-defendant Hooper would have 
strengly supported a rejection of even an express re- 
quest.*” 


1° Gideon V. Wainwright, 372 U.S. 335 (1963). 


18 Brown Vv. United States, supra at 83, 264 F.2d at 369 (con- 
curring opinion). 


2” The trial judge who is required to find the elusive and narrow 
middle ground between the right to counsel and the right to pro- 
ceed pro se may well be apprehensive. The rights are mutually 
exclusive. See United States v. Private Brands, Inc., 250 F.2d 554, 
557 (2d Cir.), cert. denied, 335 U.S. 957 (1958); United States v. 
Mitchell, supra at 1010. The dilemma is well illustrated by United 
States v. Plattner, 330 F.2d 271 (2d Cir. 1964), and United States 
v. Curtiss, 330 F.2d 278 (2d Cir. 1964). In Plattner the court re- 
versed because the trial judge refused to allow the defendant to 
proceed pro se. In Curtiss, decided the same day by a majority 
of the same panel, the court reversed because the defendant was 
allowed to proceed pro se. See also Overholser v. De Marcos, 80 
U.S. App. D.C. 91, 94, 149 F.2d 28, 26, cert. denied, 325 U.S. 889 
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Lack of Prejudice 


In any event, even assuming the District Court some- 
how abused its discretion in failing to initiate pro se 
representation, reversal would not be in order because 
there is no prejudice shown in this record. Brown 
v. United States, supra at 80, 264 F.2d at 366 (prevailing 
opinion) ; United States v. Cantor, 217 F.2d 536, 5388 (2d 
Cir. 1954) (although curtailment of pro se right, no re- 
versal because no prejudice) ;*° see Juelick v. United States, 
842 F.2d 29, 332 (5th Cir. 1965) ; Sanchez v. United States, 
311 F.2d 327, 33 n. 10 (9th Cir. 1962); Dearinger v. 
United States, 344 F.2d 309, 311 n. 2 (9th Cir. 1965) ; 
cf. Blue v. United States, 119 U.S. App. D.C. 315, 322, 
342 F.2d 894, 901 (1964) (denial of statutory right to 
counsel at preliminary hearing will not result in reversal 
without showing of prejudice), cert. denied, 380 U.S. 944 
(1965); Hariston v. United States, U.S. App. D.C. 

, 859 F.2d 270 (1966) (same; and possibility of prej- 
udice must be more than speculative). See also Fahy v. 
Connecticut, 875 U.S. 85 (1968); Kotteakos v. United 
States, 328 U.S. 750 (1946); Adams v. United States ex 
rel. McCann, 317 U.S. 269, 281 (1942) 


(1945) (instances where party who has attorney should conduct 
own defense are rare and practice is undesirable); Glenn v. 
United States, 303 F.2d 536 (5th Cir. 1962) (defendant took over 
own defense after asking dismissal of counsel; on appeal, con- 
tended he was denied right to counsel). 


20 But see United States v. Plattner, 330 F.2d 271, 273, 277 (2d 
Cir. 1964) (no prejudice needed) (dictum in view of court’s state- 
ment that “sufficient” prejudice found). Compare United States 
v. Guerra, 334 F.2d 188, 146 n. 4 (2d Cir.) (reading Plattner as 
requiring prejudice), cert. denied, 379 U.S. 936 (1964). 


21 The rationalization that prejudice to the defendant or the lack 
of it can never be proved when a defendant is denied the right to 
proceed pro se, and therefore prejudice must be assumed (see 
United States v. Guerra, supra note 20), does not withstand ex- 
amination. Especially is this so where, as here, the question is 
whether this appellant would have better managed his complicated 
trial than did his experienced and trained attorney who, the record 
reveals, was capable, diligent, and substantially successful. See 
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In light of the lengthly trial record before the Court it 
seems needless to enter into any extended discussion on 
the lack of prejudice flowing from trial counsel’s diligent 
and effective representation. Like the court in United 
States v. Guerra, supra at 146 n. 4, this Court need not 
close its eyes to reality. There is not the slightest indica- 
tion that appellant could have taken steps to defend him- 
self nearly equal to those taken by counsel. On the con- 
trary, the record shows that appellant would have been 
utterly unable to have conducted his defense in any legally 
meaningful manner. (See (Frank) Young v. United States, 
supra (concurring opinion).) Appellant’s idea of a legal 
defense might be characterized, not ungenerously, as naive. 
For example, he suggested as a defense that the victim 
might have killed himself (Tr. 83-84). Even appellant’s 
concept of who had the burden of producing defense evi- 
dence was erroneous (see Tr. 408, 435). 

Had appellant proceeded in propria persona it is diffi- 
cult to conceive of any benefit that might have accrued to 
him except “whatever personal satisfaction this would 
have given him’ —a “satisfaction” that might have lead 
him to the death penalty. 


III. There was no error in regard to the introduction of 
evidence concerning the line-up identification of 
appellant. 


(Trial Tr. 104-07, 181, 182, 188, 189, 202, 215, 
216, 415-22, 468, 468, 515-18) 


Appellant’s third claim of error is somewhat ironical. 
After insisting in Argument II that he was somehow de- 
prived of his right to wend his way through the complexi- 
ties of his trial without counsel, he asserts that he needed 
counsel to “assist” him in standing in a line-up. 


Brown v. United States, supra note 11 (prevailing opinion), where 
four affirming members of this Court were “certain” that there 
was no prejudice. 


== United States V. Mitchell, supra note 11, 187 F.2d at 1011. 
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Detective Barnes made a judicial identification of ap- 
pellant at trial (Tr. 181-82, 215-16). Moreover, in the 
course of the trial he testified that he had picked appel- 
lant from among five men in a police line-up (Tr. 188- 
89) .* 

Appellant urges that this extrajudicial identification 
was inadmissible under Escobedo v. Illinois, 8378 U.S. 478 
(1964), because no counsel was not present at the time of 
the line-up. This claim is not new, however, and has been 
expressly rejected, Kennedy v. United States, US. 
App. D.C. , 358 F.2d 462 (1965); (Anthony) Wil- 
liams v. United States, 120 U.S. App. D.C. 244, 353 F.2d 
733, cert. denied, 382 U.S. 962 (1965); accord, United 
States ex rel. Stovall v. Denno, 355 F.2d 731, 838-39, 740 
(2d Cir. en banc 1966); cf. Schmerber v. California, 86 
Sup. Ct. 1826 (1966), and this Court has upheld a sub- 
stantial number of convictions involving line-up identifi- 
cations." The narrow, explicit holding of Escobedo, 


23 See also Tr. 202, 215, 415-22, 463, 468, 515-18. 

Counsel did not specifically object to the testimony concerning the 
line-up identification by Detective Barnes. See United States V. 
Indiviglio, 352 F.2d 276 (2d Cir. en bane 1965), cert. denied, 383 
U.S. 907 (1966). (But see Tr. 104-07.) 


24 E.g., Jones V. United States, D.C. Cir. No. 19613, decided April 
1, 1966 (robbery victims identified defendant in police line-up); 
Mott v. United States, D.C. Cir. No. 19544, decided January 31; 
1966 (4 witnesses testified without objection and a police officer 
testified over objection regarding the witnesses’ prior identifica- 
tion of appellant from police photographs) ; (Anthony) Williams Vv. 
United States, 120 U.S. App. D.C. 244, 345 F.2d 733 (1965) (not 
plain error for three witnesses to testify about their prior line-up 
identification of appellant); Dix v. United States, D.C. Cir. No. 
18855, decided February 25, 1965 (officer and witness testified over 
objection to prior identification); (Ronald) Williams v. United 
States, 119 U.S. App. D.C. 190, 338 F.2d 530 (1964) (police of- 
ficer testified over objection to prior identification) ; (Raymond) 
Smith v. United States, 119 U.S. App. D.C. 272, 340 F.2d 797 (1964) 
(not plain error for police officer and complaining witness to testify 
about prior line-up identification); Leeper v. United States, 117 
U.S, App. D.C. 310, 329 F.2d 878, cert. denied, 377 U.S. 959 (1964) 
(officer testified over objection to prior identification; witness also 
testified but issue not raised on appeal) ; Mitchell v. United States, 
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which is the measuring stick in this case (Johnson & 
Cassidy v. New Jersey, 86 Sup. Ct. 1772 (1966) ), con- 
clusively negates this appellant’s reliance on Escobedo. 


IV. The trial court did not err in failing to sua sponte 
initiate a severance because appellant's co-defendant 
did not testify. 


(Tr. 144-45, 332-33, 341-43) 


Appellant and Hooper were joined, properly, in the in- 
dictment and jointly brought to joint trial. See Fed. R. 
Crim. P. 8(b). At trial Hooper did not testify; appellant 
did testify, advancing the defense of alibi. After the 
close of the Government’s case on the third day of trial 
counsel for appellant approched the bench and informed 
the court that he would like to be able to call Hooper but 
Hooper’s counsel had advised him not to testify (Tr. 332- 
33). Counsel asked the trial judge to insure that Hooper 
knew his rights (Tr. 333) and the trial judge complied 
with this request (Tr. 341-43). There was no request 
even approximating a motion for a severance. 

In effect, appellant argues that it was plain error re- 
quiring reversal for the trial judge not to have raised the 
issue of severance himself, not to have seen that the 
joinder was (allegedly) prejudicial to appellant, not to 
have advanced the reasons for severance, and then not to 
have found them sound and granted severance. The argu- 
ment should be rejected. 

Appellant’s failure to move for a severance before trial, 
or even during trial, constitutes a waiver and precludes 
effective appellate assertion of the claim. Cf. Cupo v. 
United States, U.S. App. D.C. , 859 F.2d 990, 
994 (1966); Franklin v. United States, 117 U.S. App. 
D.C. 331, 330 F.2d 205 (1964) ; (Samuel) Young v. United 
States, 109 U.S. App. D.C. 414, 288 F.2d 398 (1961), 
cert. denied, 372 U.S. 919 (19638); (Maxie) Smith v. 
United States, 86 U.S. App. D.C. 195, 180 F.2d 775 


114 U.S. App. D.C. 358, 357, n. 9, 316 F.2d 354, 358 n. 9 (1963) 
(even line-up identification during period of illegal detention ad- 
missible). 
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(1950). See also Logan & Gray v. United States, D.C. 
Cir. Nos, 19895, 19915, decided July 29, 1966 (appellant 
argued that the court should have severed defendants sua 
sponte; judgment affirmed) ; Barnes v. United States, 347 
F.2d 925, 930 (8th Cir. 1965). And, of course, appellant 
did not offer to the trial judge any reason supporting a mo- 
tion for severance; this absence of articulation in itself 
would militate against reversal. Rhone & Wilson v. United 
States, D.C. Cir. Nos. 19530-31, decided July 29, 1966; 
see Allen v. United States, 91 U.S. App. D.C. 197, 202 
F.2d 329, cert. denied, 344 U.S. 869 (1952); Cupo v. 
United States, supra, 359 F.2d at 993; Dowdy v. United 
States, 46 F.2d 417, 421 (4th Cir. 1931).™ 

In any event, the granting of a severance lies within 
the discretion of the trial judge and a defendant is re- 
quired to make a showing of serious prejudice before a 
severance motion will be granted. See, e.g., Cupo v. United 
States, supra, 359 F.2d at 993-94; Stewart v. United 
States, 94 U.S. App. D.C. 293, 294 n.8, 214 F.2d 879, 
881 n.3 (1954); Robinson v. United States, 93 U.S. App. 
D.C. 347, 210 F.2d 29 (1954); Allen v. United States, 
supra; Wheeler v. United States, 82 U.S. App. D.C. 
363, 366, 165 F.2d 225, 228 (1947), cert denied, 333 
U.S. 829 (1948); Gorin v. United States, 318 F.2d 641, 
645 (1st Cir.), cert. denied, 374 U.S. 829 (1963) ; United 
States v. Bowman, 187 F. Supp. 385 (D.D.C. 1956). Ree- 
ognizing that there might be situations in which a trial 
judge should grant relief from waiver and order sever- 
ance in his own motion,’ this was not such a situation. 

There is not the slightest indication that severance 
would have accomplished anything but disruption in this 


Jf an appellant is precluded from seeking reversal, even when 
he has made a motion to sever, because he does not specify clearly 
the reasons for the desired severance, a fortiori would it appear that 
he is barred when he does not move for severance at all. 


25 Cupo Vv. United States, —— U.S. App. D.C. ——, 359 F.2d 990, 
993-94 (1966): Gajewski v. United States, 321 F.2d 260 (8th Cir. 
1963), See also United States v. Kelly, 349 F.2d 720 (2d Cir. 
1965). But note the problem of double jeopardy if the trial court 
declares a mistrial and severs without both the defendants’ consent. 
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case. Nothing suggests that had the cases been severed 
Hooper would have been more willing to waive his privi- 
lege against self incrimination and take the stand in a 
separate trial. Gorin v. United States, 313 F.2d 641, 646 
(1st Cir.), cert. denied, 374 U.S. 829 (1963) .** (Compare 
Earl v. United States, decided April 19, 1966, slip op. at 
2-3 (proffer of favorable testimony on assurance by co- 
defendant).) Thus any prejudice is, at best, highly specu- 
lative and consequently inadequate to warrant relief. 
Moreover, several courts have held that even where the de- 
fendant moves for severance and assigns grounds similar 
to those advanced by this appellant,—z.e., that the sever- 
ance would permit the co-defendant to testify—severance 
is properly denied. Gorin v. United States, supra at 645- 
46; Olmstead v. United States, 19 F.2d 842, 847-48 (9th 
Cir. 1927), affirmed as to other points, 277 U.S. 438 
(1928); United States v. Berman, 24 F.R.D. 26, 28-29 
(S.D.N.Y. 1959); see Barnes v. United States, supra 
at 927, 930. And a commentator has argued that even 
in this area the decision whether or not to sever must 
be left with the trial judge. Note, 74 YALE LJ. 553, 
565-66 n. 63 (1965). 

Furthermore, it should be emphasized that the earliest 
possible time at which the trial judge could have been put 
on notice that a question of severance was lurking in the 
case, under any view, occurred well into the third day of 


"6 Tf Hooper was not re-tried before the envisioned new trial for 
appellant he would undoubtedly refuse to testify, just as he did 
here, If he were re-tried first and convicted he would most likely 
remain silent pending the disposition of his appeal. Even if ac- 
quitted, there is not even a proffer that he would be willing, or 
capable in honesty, of corroborating appellant’s alibi. Indeed, it 
is a matter of logic that only one of the two defendants could 
have been retried last (see United States v. Van Allen, 28 F.R.D. 
329, 329-39 (S.D.N.Y. 1959)), and Hooper may just have equally 
well argued that he wanted to be retried last, hoping that appellant 
might be convicted and he could call appellant. 

Nor is this such a case that the trial court could have granted 
immunity to Hooper under 23 D.C. Code § 110 (1961). See Earl v. 
United States, D.C. Cir. No. 19316, decided April 19, 1966. See 
also Wright Vv. United States. 356 F.2d 261 (5th Cir. 1966); Note, 
74 YALE L.J. 553, 565-66 n. 63 (1965). 
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trial (see Tr. 332-33). This late date would be a legitimate 
factor in considering whether or not to exercise discretion 
and grant a severance. Additionally, one of the key Gov- 
ernment witnesses had to be subpoenaed from Saigon, 
Vietnam for the trial (Tr. 144-45). 

This Court has not been disposed to characterize as plain 
error an alleged abuse of discretion which was never in- 
yoked, Walker v. United States, D. C. Cir. No, 19962, 
decided June 9, 1966. Under all of the circumstances, in- 
cluding the Government’s strong direct and circumstan- 
tial evidence which contradicted appellant’s weak alibi, 
the fact that the trial judge did not initiate an unre- 
quested severance did not constitute an abuse of discre- 
tion. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
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